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Bureau of Customs and 
Border Protection 


General Notices 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
ADMINISTRATIVE RULINGS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Administrative Rulings. This is a 
proposed extension of an information collection that was previously 
approved. CBP is proposing that this information collection be ex- 
tended without a change to the burden hours. This document is pub- 
lished to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (68 FR 19560) on April 21, 2003, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This process is conducted in accordance with 5 
CFR 1320.10. 


DATES: Written comments should be received on or before Novem- 
ber 21, 20038. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget, Office of Information and Regulatory Af- 
fairs, Attention: Department of Homeland Security Desk Officer, 
Washington, D.C. 20503. Additionally comments may be submitted 
to OMB via facsimile to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
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comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 
(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 


have practical utility; 
Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 
Enhance the quality, utility, and clarity of the information to 
be collected; and 
Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 
Title: Administrative Rulings 
OMB Number: 1651-0085 
Form Number: N/A 
Abstract: This collection is necessary in order for CBP to re- 
spond to requests by importers and other interested persons for the 
issuance of administrative rulings regarding the interpretation of 
CBP laws with respect to prospective and current transactions. 
Current Actions: This submission is to extend the expiration 
date without a change to the burden hours. 
Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 12,200 
Estimated Time Per Respondent: 10 hours 
Estimated Total Annual Burden Hours: 128,000 
Estimated Total Annualized Cost on the Public: 
$12,800,000 
If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-927-1429. 


Dated: October 15, 2003 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, October 22, 2003 (68 FR 60409)] 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


QUARTERLY IRS INTEREST RATES USED IN 
CALCULATING INTEREST ON OVERDUE ACCOUNTS 
AND REFUNDS ON CUSTOMS DUTIES 
AGENCY: Customs and Border Protection, Department of Home- 

land Security. 


ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue 
accounts (underpayments) and refunds (overpayments) of Customs 
duties. For the calendar quarter beginning October 1, 2003, the in- 
terest rates for overpayments will be 3 percent for corporations and 
4 percent for non-corporations, and the interest rate for underpay- 
ments will be 4 percent. This notice is published for the convenience 
of the importing public and Customs personnel. 


EFFECTIVE DATE: October 1, 2003. 


FOR FURTHER INFORMATION CONTACT: Ronald Wyman, 
Accounting Services Division, Accounts Receivable Group, 6026 
Lakeside Boulevard, Indianapolis, Indiana 46278; telephone 317/ 
298—1200, extension 1349. 


SUPPLEMENTARY INFORMATION: 


Background 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, pub- 
lished in the Federal Register on May 29, 1985 (50 FR 21832), the 
interest rate paid on applicable overpayments or underpayments of 
Customs duties must be in accordance with the Internal Revenue 
Code rate established under 26 U.S.C. 6621 and 6622. Section 6621 
was amended (at paragraph (a)(1)(B) by the Internal Revenue Ser- 
vice Restructuring and Reform Act of 1998, Public Law 105-206, 112 
Stat. 685) to provide different interest rates applicable to overpay- 
ments: one for corporations and one for non-corporations. 

The interest rates are based on the Federal short-term rate and 
determined by the Internal Revenue Service (IRS) on behalf of the 
Secretary of the Treasury on a quarterly basis. The rates effective for 
a quarter are determined during the first-month period of the previ- 
ous quarter. 

In Revenue Ruling 2003-104 (see, 2003-39 IRB ____, dated Sep- 
tember 29, 2003), the IRS determined the rates of interest for the 
calendar quarter beginning October 1, 2003, and ending December 
31, 2003. The interest rate paid to the Treasury for underpayments 
will be the Federal short-term rate (1%) plus three percentage points 
(3%) for a total of four percent (4%). For corporate overpayments, the 





rate is the Federal short-term rate (1%) plus two percentage points 


¢ ] 


2%) for a total of three percent (3 


For overpayments made by 
non-corporations, the rate is the Federal short-term rate (1%) plus 
three percentage points (3%) for a total of four percent (4%). These 
interest rates are subject to change for the calendar quarter begin- 
ning January 1, 2004, and ending March 31, 2004. 

For the convenience of the importing public and Customs person- 
nel the following list of IRS interest rates used, covering the period 
from before July of 1974 to date, to calculate interest on overdue ac- 
counts and refunds of Customs duties, is published in summary for- 
mat 
Beginning Ending Under- Over- Corporate 
Date Date payments payments Overpay- 

(percent) percent) ments 
(Eff. 1-1-99) 
(percent) 
070174 
070175 
020176 
020178 
020180 
020182 
010183 
070183 
010185 
070185 
010186 3086 
070186 123186 
010187 093087 
100187 123187 
010188 033188 
040188 093088 
100188 033189 
040189 093089 
100189 033191 
040191 123191 
010192 033192 
040192 093092 
100192 063094 
070194 093094 
100194 033195 
040195 063095 
070195 033196 
040196 063096 
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Beginning Ending Under- Over- Corporate 
Date Date payments payments Overpay- 
(percent) (percent) ments 

(Eff. 1-1-99) 
(percent) 

070196 033198 

040198 123198 

010199 033199 

040199 033100 

040100 033101 

040101 063001 

070101 123101 

010102 123102 

010103 093003 

100103 123103 


Dated: October 8, 2003 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 


[Published in the Federal Register, October 16, 2003 (68 FR 59630)] 


a —— 


U.S. Customs and Border Protection Trade Symposium 2003 


AGENCY: U.S. Customs and Border Protection, Homeland Security. 
ACTION: Notice of trade symposium. 


SUMMARY: This document announces that U.S. Customs and Bor- 
der Protection (CBP) will convene a major trade symposium that will 
feature joint discussions by Department of Homeland Security and 
CBP personnel, members of the trade community, and other public 
and private sector representatives on the agency’s role in the new 
Department, international trade security initiatives and the unifica- 
tion of functions at the border. Commissioner Robert C. Bonner will 
be the keynote speaker. Members of the international trade and 
transportation communities and other interested parties are encour- 
aged to attend, and those attending are requested to register early. 


DATES: Check-in and a reception will be held on Wednesday, No- 
vember 19, 2003, from 6:00 p.m. until 8:00 p.m. The symposium will 
be held on Thursday, November 20, 2003, from 8:30 a.m. until 6:00 
p.m. and on Friday, November 21, 2003, from 8:00 a.m. until 12:00 
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p.m. All registrations must be made on-line and confirmed with pay 


ment on a space-available basis by November 14th. 


ADDRESSES: The Trade Symposium of 2003 will be held in Wash 
ington, D.C. at the Ronald Reagan Building and International Trade 
Center, at 1300 Pennsylvania Avenue, N.W. Check-in and a reception 
will be held in the Pavilion Room on Wednesday, November 19th. 
The symposium will be held in the Amphitheater on Thursday, No- 
vember 20th, and in the Atrium Ballroom on Friday, November 21st. 


FOR FURTHER INFORMATION CONTACT: ACS Client Repre 
sentatives; CBP Account Managers; Regulatory Audit Trade Liai- 
sons; or the fice of Trade Relations at (202) 927-1440 or at 
traderelations@dhs.gov. To obtain the latest information on the pro- 
gram or to register on-line, visit the CBP Web site at http:// 
www.cbp.gov. Requests for special needs should be sent to the Office 
of Trade Relations at traderelations@dhs. gov. 


SUPPLEMENTARY INFORMATION: 
U.S. Customs and Border Protection (CBP) will be convening a 
major trade symposium (U.S. Customs and Border Protection Trade 
Symposium 2003) on Thursday, November 20, 2003, from 8:30 a.m. 
until 6:00 p.m. and on Friday, November 21, 2003, from 8:00 a.m. 
until 12:00 p.m. at the Ronald Reagan Building and International 
Trade Center, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
The symposium will feature joint discussions by Department of 
Homeland Security and CBP personnel, members of the trade com- 
munity, and other public and private sector representatives on the 
agency’s role in the new Department, international trade security 
initiatives and the unification of functions at the border. Commis- 
sioner Robert C. Bonner will be the keynote speaker. Members of the 
international trade and transportation communities and other inter- 
ested parties are encouraged to attend. 

The cost is $ 150 per individual and includes all symposium activi- 
ties. Interested parties are requested to register early, as space is 
limited. All registrations must be made on-line at the CBP Web site 
(http://www.cbp.gov). Registrations will be accepted on a space- 
available basis and must be confirmed with payment by November 
14, 2003. The Renaissance Washington DC Hotel, 999 9th Street, 
N.W. has reserved a block of rooms for Wednesday, November 19th 
and Thursday, November 20th at a rate of US$ 189 per night. Reser- 
vations must be confirmed with the hotel by October 31st. Call 
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202-898-9000 or 1—800—228-—9290 and reference the “CBP Trade 
Symposium.” 
DATED: October 21, 2003 
HULA D. WALDEN, 
Acting Director, 
Offi e of Trade Relations. 


Published in the Federal Register, October 24, 2003 (68 FR 61007) 


ea PRIA 


DATES AND DRAFT AGENDA OF THE THIRTY-SECOND 
SESSION OF THE HARMONIZED SYSTEM COMMITTEE OF 
THE WORLD CUSTOMS ORGANIZATION 
AGENCIES: Customs and Border Protection (Department of Home- 

land Security) and U.S. International Trade Commission. 
ACTION: Publication of the dates and draft agenda for the thirty- 
second session of the Harmonized System Committee of the World 


Customs Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for 
the next session of the Harmonized System Committee of the World 


Customs Organization. 
DATE: November 5, 2003. 
FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, 


Director, Commercial Rulings Division, Customs and Border Protec- 
tion (202-572—8860/ myles.harmon@dhs.gov), or Eugene A. Rosen- 
garden, Director, Office of Tariff Affairs and Trade Agreements, U.S. 
International Trade Commission (202—205-2592). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The United States is a contracting party to the International Con- 
vention on the Harmonized Commodity Description and Coding Sys- 
tem (“Harmonized System Convention”). The Harmonized Commod- 
ity Description and Coding System (“Harmonized System”), an 
international nomenclature system, form the core of the U.S. tariff, 
the Harmonized Tariff Schedule of the United States. The Harmo- 
nized System Convention is under the jurisdiction of the World Cus- 
toms Organization (established as the Customs Cooperation Coun- 
cil). 
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Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing clas- 
sification decisions on the interpretation of the Harmonized System. 
Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Har- 
monized System. The HSC also considers amendments to the legal 
text of the Harmonized System. The HSC meets twice a year in 
Brussels, Belgium. The next session of the HSC will be the thirty- 
second, and it will be held from November 17—28, 2003. 

Set forth below is the draft agenda for the next session of the HSC. 
Copies of available agenda-item documents may be obtained from ei- 
ther the Customs and Border Protection or the U.S. International 
Trade Commission (“ITC”). Comments on agenda items may be di- 
rected to the above-listed individuals. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 





IMS ORGANIZATION 
ALE DES DOUANES 


he Customs Co-operatio 


STEM 


COMMITTEE 


15 October 2003 


Monday 17 
Friday 28 


Presessional Working 


the Report of the 





Draft Agenda 


Draft Timetable 


REPORT BY THE SECRETARIAT 


Position regarding Contracting Parties to the HS Convention a 
related matters NC0734E1 


Report on the last meetings of the Policy Commission 
and the Council (101*/102™ Sessions) NC0735E1 


Approval of decisions taken by the Harmonized System Committee at 
its 31° Session NGOO68E1 
NC0736E1 


Capacity building activities of the Nomenclature and ficatio 
Directorate NC0737E1 


Co-operation with other international organisations NC0738E1 
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NC0732E1 
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New information provided on the WCO Web site 
Progress of the High-Level Working Group on HS Matters 


Secretariat presentation on the WCO e-learning programme 


ERAL QUESTIONS 


Use of working languages for HS matters 


Correlation Tables between the 1996 and 2002 versions of the 
Harmonized System : Possible corrigendum to Doc. NG0023B1 


REPORT OF THE HS REVIEW SUB-COMMITTEE 


1 


Report of the 28” Session of the HS Review Sub-Committee .... 
Matters for decision by the Harmonized System Committee 
Deleted 


Summary document on the status of the 3° HS Review Cycle ... 


REPORT OF THE PRESESSIONAL WORKING PARTY 


4 


Insertion of pictures or drawings in the Compendium of Classification 
Opinions Sti 


Amendments to the Compendium of Classification Opinions and the 
Explanatory Notes arising from the classification of “skate fins” (of the 
QONUS Fala) i SUBNSAGING OSOS.7B .....0..scccecosccscesscesnsessassesersessssorersse 


Amendments to the Compendium of Classification Opinions arising 
from the classification of a beverage base in subheading 3302.10 


Amendments to the Compendium of Classification Opinions arising 
from the classification of certain modified starches in subheading 
3505.10 


Amendments of the Explanatory Notes to clarify the classification of 


SOIEEE SATE AMD PEN TRMRINGS sos cas ca cctucsisvis sae ciavenssondededapondandsevaacnuse¥atieadsseteccohavcie ss 


Amendment of the Explanatory Note to heading 84.42 to align the 
English and French texts 


Amendment of the Explanatory Note to heading 84.43 to clarify the 
classification of sheet-fed presses 


Amendment of the Explanatory Note to heading 84.76 to clarify the 
scope of the term “vending” 


NC0739E1 


SP0142E1 


NC0742E1 


NC0770E1 


NR0470E3 


NC0743E1 


NC0744E1 


NC0745E1 


NC0746E1 


NC0747E1 


NC0748E1 


NC0749E1 


NCO0750E1 


NC0751E1 


NC0752E1 
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Amendments to the Co mpendium of Classification Opinions arising 
from the classification of a bread-making machine in subheading 
8516.60 NCO07 


FURTHER STUDIES 


Classification of concentrated milk with added sugar (Reservation by NCO754E1 
the Cameroon Administration) 


Classification of the “Palm V” presented as a set with cradie and 
nstallation software (Reservation by the EC) . NCO755E1 
NCO789E1 


Classification of the “Media Composer 1000” (Reservation by the US 
Administration) ' NCO741E1 
NCO756E1 


ecision that “photocopying” is not limited to the projection of an image 
onto a photosensitive surface and present heading 90.09 covers digital 
copying (Reservations by the Canadian, Japanese, Mexican and US 
Administrations) and classification of the relevant machines 
toy: pra by gy GRaARAA and a i Administrations (HSC/27) and 
the B@ (HSC/2 ane NC0613E 1 
NCO614E1 
NC0616E1 
(HSC/30) 
NCO0757E1 
NCO786E1 
NCO0787E1 


Classification of the “Playstation 2 (PS2}” (Reservation by the Japanese NC0O758E1 
Administration) 


Study of the application of GIR 3 (b) to multifunction machines ; NC0759E1 

Study of the phrase “unless the context otherwise requires” as used in 

GIR 6 

Classification of sugar cubes containing caramel NC0728E1 
(HSC/31) 

Classification of a product by the name of “YTTRIA C” ; NCO760E1 


Classification of an antimycotic agent by the name of “Natamax’ seas NCO761E1 


Possible amendments to the Explanatory Notes to Chapter 39 with 
regard to certain sanitary or hygienic articles ........... scacaimaatewednc NCO0762E1 


Classification of coated paper or paperboard of subheadings 4810.13, 
4810.14, 4810.19, 4810.22 and 4810.29 ...... ies pieoeae NC0763E1 
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Xerox Document Centre 230 DC 


Possible 


Republic 


sible amendment of heading 09.06 (Proposal by the Sf Lankan 


Classificat 


Possible amendments of the Explanatory Notes to Chapter 2 


Possible amendment of the Explanatory Note to heading 26.21 
(Proposal by the Gamadian Administration) NCO0781 
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12. Possible amendment of the Explanatory Notes to headings 25.20 and 
34.07 (Proposal by the BG) 


< 


ADDITIONAL LIST 
Possible new Note 6 to Chapter 85 (Proposal by the &§ Administration) 
Insertion of a picture in Classification Opinion 8535.90/1 


Classification of mixtures of fats and oils of headings 15.16 and 15.17 


NC0732E1 


NC0788E1 


NCO785E1 
NC0782E1 


NC0740E1 


NCO769E1 











R OF CUSTOMS 
, October 22, 2003, 
The following documents of th ul 1 of Customs and Border 
Protection (* 5 | ffice of Regulations and Rulings, have been de 
termined to be of sufficient interest to the public and CBP field of- 


11¢ces to 
IMITZ 


stant EC ‘ommussioner, 


ns and Rulings 


19 CFR PART 177 


ING LETTER AND TREAT- 
F 


PROPOSED REVOCATION OF RUL 
MENT RELATING TO THE TARIF 
KI 


CLASSIFICATION OF A 
CANISTER OF LE BOZEC RAIN R I 


ELLENT 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of a canister of Le 
Bozec rain repellent, item N. 402—Q80 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.( 
1625 (c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that Customs intends to revoke a ruling concerning the 
tariff classification of a canister of Le Bozec rain repellent, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Simi- 
larly, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. Comments are 
invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before December 5, 20038. 


ADDRESS: Written comments are to be addressed to Bureau of 
Customs and Border Protection, Office of Regulation and Rulings, 
Attention: Paes Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229. Comments submitted may be inspected at 
799 9th St. N.W. ee regular business hours. Arrangements to in- 
spect submitted comments should be made in advance by calling Jo- 
seph Clark at (202) 572-8768. 
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FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 


General Classification Branch, (202) 572—8784 
SUPPLEMENTARY INFORMATION: 
Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the 
tariff classification of a canister of Le Bozec rain repellent. Although 
in this notice Customs is specifically referring to New York Ruling 
Letter (NY) 189445, dated June 18, 2003, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identi- 
fied. No further rulings have been found. This notice will cover any 
rulings on this merchandise that may exist but have not been spe- 
cifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
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other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 


tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to 
this notice. 

In NY 189445, the merchandise was classified in subheading 
3208.90.00, HTSUS, which provides for “Paints and varnishes (in- 
cluding enamels and lacquers) based on synthetic polymers or 
chemically modified natural polymers, dispersed or dissolved in a 
nonaqueous medium; solutions as defined in note 4 to this chapter: 
Other.” NY 189445 is set forth as Attachment A to this document. 

It is now Customs position that this substance was not correctly 
classified in NY 189445 because heading 3208, HTSUS, describes 
only the chemical portion of the goods. The canister and rain repel- 
lent are more specifically provided for as a part of a spraying ma- 
chine in subheading 8424.90.90, HTSUS, the provision for “Mechani- 
cal appliances (whether or not hand operated) for projecting, 
dispersing or spraying liquids or powders; fire extinguishers, 
whether or not charged; spray guns and similar appliances; steam or 
sand blasting machines and similar jet projecting machines; parts 
thereof: Parts: Other.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
189445 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 966611, which is set forth as Attachment B to 
this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Before taking this ac- 
tion, consideration will be given to any written comments timely 
received. 


Dated: October 16, 2003 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


ATTACHMENT A 
NY 189445 
March 6, 2003 
CLA-2-32:RR:NC:SP:236 189445 
CATEGORY: Classification 
TARIFF NO.: 3208.90.0000 
MR. STANLEY VICK 
KUEHNE & NAGEL, INC. 
Atlanta Branch 
235 Southfield Parkway 
Forest Park, GA 30297 


RE: The tariff classification of Le Bozec Rain Repellent from France 


DEAR MR. VICK: 

In your letter dated December 12, 2002, on behalf of your client, 
Global Aviation, you requested a tariff classification ruling. 

The prospective importation of Le Bozec Rain Repellent is used as 
a rain repellent fluid for aircraft windshields. 

The applicable subheading for Le Bozec Rain Repellent will be 
3208.90.0000, Harmonized Tariff Schedule of the United States, 
which provides for Paints and varnishes (including enamels and 
lacquers) based on synthetic polymers or chemically modified natu- 
ral polymers, dispersed or dissolved in a nonaqueous medium; solu- 
tions as defined in note 4 to this chapter: Other. The rate of duty will 
be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the 
Customs Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should 
be provided with the entry documents filed at the time this mer- 
chandise is imported. If you have an questions regarding the ruling, 
contact National Import Specialist Deborah Walsh at 646-733-3034. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 





LLETIN AND DECISIONS, VOL. 3 O. 45, NOVEMBER 5, 2003 


[ATTACHMENT B] 


NT OF HOMELAND SECURITY. 
STOMS AND BORDER PROTECTION, 
HQ 966611 
CLA-—2 RR:CR:GC 966611 AM 
CATEGORY: CLASSIFICATION 
TARIFF NO.: 8424.90.90 
Mr. JAMES H. LUNDQUIST 
PAVIA & HARCOURT LLP 
600 Madison Avenue 
New York, NY 10022 


RE: Revocation of NY 189445; Canister of Le Bozec Rain Repellent; item N. 
102—Q80-1, part of LeBozec rain repellent spraying system 
DEAR MR. LUNDQUIST 

This is in reference to your letter, dated June 18, 2003, to the Director of 
Customs National Commodity Specialist Division, New York, requesting re- 
consideration of New York Ruling Letter (NY) 189445, issued to Kuehne & 
Nagel, Inc., on March 6, 2003, concerning the classification, under the Har- 
monized Tariff Schedule of the United States (HTSUS), of Le Bozec rain re- 
pellent. Your letter was forwarded to this office for reply. We have reviewed 
this ruling and believe it is incorrect. This ruling sets forth the correct clas- 
sification. 

FACTS: 

In NY 189445, Customs classified the merchandise in subheading 
3208.90.00, HTSUS, the provision for “Paints and varnishes (including 
enamels and lacquers) based on synthetic polymers or chemically modified 
natural polymers, dispersed or dissolved in a nonaqueous medium; solutions 
as defined in note 4 to this chapter: Other,” based on Customs Laboratory 
report NY20030042, which states, in pertinent part, the following: 


Based on the information submitted by the inquirer, the product named 
Foralkyl 2211 is composed of a mixture of five chemical ingredients de- 
livered in a pressurized can, which is outfitted on the rain repellent sys- 
tem of commercial aircraft. 

The most active ingredient is the SF 1706 (fluorinated olefin in C6, a 
polysiloxane), and functioned as a coating on the windshield which will 
remove the water at a certain speed. 


The pressurized can is outfitted on the rain repellent system of commer- 
cial aircraft. When the visibility is bad under rainy conditions, the pilot 
pushes a switch that will activate the complete system and spray some 
fluid on the windshield. The fluid will then remove the water on the 
windshield and improve the visibility of the pilot. 


Based on the submitted chemical composition, the product is a solution 
specified in headings 3901 to 3913 in volatile organic solvents with the 
weight of the solvent exceeds (sic) of the weight of the solution. 


The rain repellent system on commercial aircraft mentioned in the Labo- 
ratory Report consists of the instant pressurized canister of rain repellent, 
item N. 402—Q80-1, which fits into a repository, and is connected by tubing 
to a reservoir assembly incorporating a glass reservoir, manometer, and 
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spray head. The system is activated electronically in the cockpit of the air- 


craft. The system is engineered to withstand extreme temperatures and 


changes in atmospheric pressure necessary for systems used on aircraft. 
ISSUE: 

Is a pressurized canister of rain repellent, designed for use in a spray sys- 
tem for aircraft windshields, classified as to its chemical components or as a 


part of a spray system or as a part of an aircraft? 


LAW AND ANALYSIS: 

Merchandise imported into the U.S. is classified under the HTSUS. Tariff 
classification is governed by the principles set forth in the General Rules of 
Interpretation (GRIs) and, in the absence of special language or context that 
requires otherwise, by the Additional U.S. Rules of Interpretation (AUSRI). 
The GRIs and the AUSRI are part of the HTSUS and are to be considered 
statutory provisions of law. 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule and any related section or chap- 
ter notes and, unless otherwise required, according to the remaining GRIs 
taken in order. 

In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmo- 
nized Commodity Description and Coding System may be utilized. The ENs, 
although not dispositive or legally binding, provide a commentary on the 
scope of each heading, and are generally indicative of the proper interpreta- 
tion of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

The following HTSUS headings are under consideration: 

3208 Paints and varnishes (including enamels and lacquers) 
based on synthetic polymers or chemically modified natural 
polymers, dispersed or dissolved in a nonaqueous medium; 
solutions as defined in note 4 to this chapter: 


3208.90.00 Other 


Mechanical appliances (whether or not hand operated) for 
projecting, dispersing or spraying liquids or powders; fire 
extinguishers, whether or not charged; spray guns and 
similar appliances; steam or sand blasting machines and 
similar jet projecting machines; parts thereof: 

8424.90 Parts: 


8424.90.90 Other 


8803 Parts of goods of heading 8801 or 8802: 
8803.30.00 Other parts of airplanes or helicopters 
The ENs to heading 8424 state, in pertinent part, the following: 


This heading covers machines and appliances for projecting, dispersing 
or spraying steam, liquids or solid materials (e.g., sand, powders, gran- 
ules, grit or metallic abrasives) in the form of a jet, a dispersion 
(whether or not in drips) or a spray. 
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Section XVII, note 2(e) states, in pertinent part, the following: 


2. The expression “parts” and “parts and accessories” do not apply to 


the following articles, whether or not they are identifiable as for the 


‘ 1 
goods of this section: 


(e) Machines or apparatus of headings 8401 to 8479, or parts 


thereof; 
Section XVI, Note 2 states, in pertinent part, the following: 


Subject to note 1 to this section, note 1 to chapter 84 and to note 1 to 
chapter 85, parts of machines (not being parts of the articles of heading 
8484, 8544, 8545, 8546 or 8547) are to be classified according to the fol- 
lowing rules: 


(a) Parts which are goods included in any of the headings of chapter 84 
or 85 (other than headings 8409, 8431, 8448, 8466, 8473, 8485, 8503, 
8522, 8529, 8538 and 8548) are in all cases to be classified in their re- 
spective headings; 


(b) Other parts, if suitable for use solely or principally with a particular 
kind of machine, or with a number of machines of the same heading (in- 
cluding a machine of heading 8479 or 8543) are to be classified with the 
nachines of that kind or in heading 8409, 8431, 8448, 8466, 8473, 8503, 
8522, 8529 or 8538 as appropriate. However, parts which are equally 
suitable for use principally with the goods of headings 8517 and 8525 to 
8528 are to be classified in heading 8517; 


In NY 189445, we classified the instant merchandise in heading 3208, 
HTSUS, as to its chemical composition. The merchandise, however, is not 
simply a chemical solution. Its canister is as important to the use of the mer- 
chandise as is the rain repellent that it contains. 

Heading 8803, HTSUS, is explicitly excluded by Section XVII, note 2(e). 
As described in your submission requesting reconsideration of NY 189445, 
the canister of rain repellent is part of an eloquently designed precision me- 
chanical appliance for spraying a liquid specifically for use only on civilian 
airplane windshields. Parts of such spraying systems are described in head- 
ing 8424, HTSUS, as parts, and are therefore excluded from headings in 
Section XVII (e.g., heading 8803) by note 2(e), supra. 

Furthermore, classification in heading 8424, HTSUS, is directed by Note 
2(b) to Section XVI. As a part of a mechanical appliance for spraying a liquid 
that is not specified elsewhere as a good of Section XVI, the merchandise is 
classified with the machine. (Note 2(b) to Section XVI, supra). Lastly, the de- 
scription of parts of spraying apparatus in EN 84.24 closely fits the instant 
merchandise. 

You believe that HQ 962615, dated September 2, 1999, should govern this 
matter. In that ruling, we classified a hydraulic fluid reservoir for aircraft in 
heading 8803, HTSUS, as a part of an airplane. HQ 962615 is distinguish- 
able from this case in that there is no heading other than heading 8803, 
HTSUS, which describes the hydraulic fluid reservoir. 

Therefore, the Le Bozec Aircraft rain repellant canister is classified in 
subheading 8424.90.90, HTSUS, the provision for: “Mechanical appliances 
(whether or not hand operated) for projecting, dispersing or spraying liquids 
or powders; fire extinguishers, whether or not charged; spray guns and simi- 
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lar appliances; steam or sand blasting machines and similar jet projecting 
machines; parts thereof: Parts: Other 


HOLDING: 

The Le Bozec Aircraft rain repellant canister is classified in subheading 
8424.90.90, HTSUS, the provision for: “Mechanical appliances (whether or 
not hand operated) for projecting, dispersing or spraying liquids or powders; 
fire extinguishers, whether or not charged; spray guns and similar appli- 
ances; steam or sand blasting machines and similar jet projecting machines; 
parts thereof: Parts: Other.” 

EFFECT a OTHER RULINGS: 
NY 189445 is revoked 
ARMON, 
Director, 
ngs Division. 


PROPOSED MODIFICATION OF A RULING LETTER AND REVO- 
CATION OF TREATMENT RELATING TO THE TARIFF CLAS- 
SIFICATION OF A WOMEN’S COTTON KNIT GARMENT SIMI- 
LAR TO A TANK TOP 


AGENCY: Bureau of Customs & Border Protection; Department of 


Homeland Security. 


ACTION: Notice of proposed modification of a tariff classification 
ruling letter and revocation of treatment relating to a women’s cot- 
ton knit tank-like garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182,107 Stat. 2057), this notice advises 
interested parties that Customs & Border Protection (CBP) intends 
to modify one ruling letter relating to the tariff classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of a 
women’s cotton knit tank-like garment. Similarly, CBP proposes to 
revoke any treatment previously accorded by it to substantially iden- 
tical merchandise. Comments are invited on the correctness of the 
intended actions. 


DATE: Comments must be received on or before December 5, 2003. 


ADDRESS: Written comments are to be addressed to Customs & 
Border Protection, a of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Sebunttiod comments may be inspected at Customs & 
Border Protection, 799 9th Street, N.W., Washington, D.C., during 
regular business hours. Arrangements to inspect submitted com- 





ments should be made in advance by calling Mr. Joseph Clark 


202) 572-8768 


i 


FOR FURTHER ae ‘ORM: ATION CONTACT: Rebecca Hollaway, 


Textiles Branch, at (202) 572-8814 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, IL! litle VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
litle VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance’ and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
information necessary to enable CBP to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modif fy one ruling letter relat- 
ing to the tariff ae ition of a women’s cotton knit tank-like gar- 
ment. Although in this notice CBP is specifically referring to a 
modification of New York Ruling Letter (NY) J82451, dated April 9, 
2003 (attachment A), this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. CBP 
has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 


il 
3 ¢ 
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a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUS. Any person involved 
with substantially identical merchandise should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY J82451, dated April 9, 2003, CPB classified a garment simi- 
lar to a tank top under subheading 6109.10.0070, HTSUS, as an out- 
erwear garment. However, we now find based on design, marketing 
and advertising information that the garment is correctly classified 
as underwear under subheading 6109.10.0037, HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
J82451 and to revoke any ruling not specifically identified that is 
contrary to the determination set forth in this notice to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 966602 (attachment B). Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment previ- 
ously accorded by CBP to substantially identical transactions that 
are contrary to the determination set forth in this notice. 

Before taking this action, consideration will be given to any writ- 
ten comments timely received. 


DATED: October 21, 2003 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


ATTACHMENT A 
NY J82451 
April 9, 2003 
CLA-2-61:RR:NC:TA:354 J82451 
CATEGORY: Classification 
TARIFF NO.: 6108.21.0010; 6109.10.0070 
Mr. NICHOLAS D’ANDREA 
BARIAN SHIPPING COMPANY, INC. 
The Barian Building 
910 Railroad Avenue 
Woodmere, New York 11598 


RE: The tariff classification of women’s garment from China. 


DEAR Mk. D’ANDREA: 

In your letter dated March 27, 2003, you requested a classification 
ruling. The provided samples will be returned as per your request. 

Style K2107048/878 consists of a woman’s garment that is similar 
to a tank top that ends below the waist and a bikini panty. Both gar- 
ments are constructed of a 100% cotton knitted fabric. The garment 
that is similar to a tank top features a U-shaped neckline in the 
front and back that falls below the nape of the neck, shoulder straps 
measuring approximately 1-1/4" in width, a front opening with a 
lace-up closure, and a hemmed bottom. The bikini panty features an 
elasticized waist and leg openings, and a lined crotch panel. 

You suggested that the garment that is similar to a tank top 
should be classified as underwear, however, we believe this garment 
is indistinguishable from items sold as outerwear. The applicable 
subheading for the garment that is similar to a tank top will be 
6109.10.0070, Harmonized Tariff Schedule of the United States 
(HTS), which provides for T-shirts, singlets, tank tops and similar 
garments, knitted or crocheted. The rate of duty will be 17% ad valo- 
rem. 

The applicable subheading for the bikini will be 6108.21.0010, 
HTS, which provides for Women’s or girls’ slips, petticoats, briefs, 
panties, nightdresses, pajamas, negligees, bathrobes, dressing 
gowns and similar articles, knitted or crocheted: Briefs and panties: 
Of cotton: Women’s. The duty rate will be 7.6 percent ad valorem. 

The garment that is similar to a tank top falls within textile cat- 
egory designation 339 and the bikini panty falls within textile cat- 
egory designation 352. Based upon international textile trade agree- 
ments products of China are subject to quota and the requirement 
of a visa. 

The designated textile and apparel categories and their quota and 
visa status are the result of international agreements that are sub- 
ject to frequent renegotiations and changes. To obtain the most cur- 
rent information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an inter- 
nal issuance of the U.S. Customs Service, which is available at the 
Customs Web site at www.customs.gov. In addition, the designated 
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textile and apparel categories may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise 
may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the 
Customs Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should 
be provided with the entry documents filed at the time this mer- 
chandise is imported. If you have any questions regarding the rul- 
ing, contact National Import Specialist Brian Burtnik at 646-733- 
3054. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966602 
CLA-—2 RR:CR:TE 966602 RH 
CATEGORY: Classification 
TARIFF NOS.: 6109.10.0037; 6108.21.0010 
ROBERT L. EISEN, Esq. 
CHRISTOPHER E. PEY, ESQ. 
COUDERT BROTHERS, LLP 
1114 Avenue of the Americas 
New York, NY 10036-7703 
RE: Modification of NY J82451, dated April 9, 2003; Women’s Knitted Cot- 
ton Garment Similar to a Tank Top; Subheading 6109.10.0037, HTSUS; 
Subheading 6109.10.0070, HTSUS; Tank-like Top Not Readily Identifi- 
able Upon Physical Examination as Outerwear or Underwear Deter- 
mined to be Underwear based on Design, Marketing and Advertising 
Information 
GENTLEMEN: 

This is in reply to your letter of July 22, 2003, on behalf of Barian Ship- 
ping Company, Inc., and J.W.E. Silk, Inc., requesting reconsideration of New 
York Ruling Letter (NY) J82451, dated April 9, 2003. 

In NY J82451, Customs and Border Protection (CBP) classified a woman’s 
garment similar to a tank top under subheading 6109.10.0070 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS) and a bikini panty un- 
der subheading 6108.21.0010, HTSUS. 

In your opinion, CBP erroneously classified the tank-like top. You contend 
that it is properly classified under subheading 6109.10.0037, HTSUS. You 
concur with CPB’s classification of the panty under subheading 
6108.21.0010, HTSUS. 

We note that you asked us to return the sample that you submitted. How- 
ever, we would like to retain the sample for our records. 





» as follows 


7048 camisole has a U-shaped front and rear neck 


line, rounded arm holes and approximately 1% inch shoulder straps, all 
outlined with decorative trim. It has a four-inch placket with a laced clo- 
sure and a hen 1 bottom. The garment is made of 100% cotton inter 


lock fabric and is only made in one color, red with black trim, with a size 


imported together with a matching bikini panty 

with matching trim. The camisole is de 

signed, marketed and sold with the matching panty as an underwear 

set. The panty is also made of the identical 100% cotton interlock fabric 
and like the camisole only comes in one color, red with black trim. 


[he camisole and panty are not available separately, and will be im- 
ported together in sealed polybags, and will be shipped to the final pur- 
chaser in the same bags used to import them 

ISSUE 

Is the garment similar to a tank top that is sold with a matching panty 
classifiable as underwear under subheading 6109.10.0037, HTSUS, or as 
outerwear under subheading 6109.10.0070, HTSUS? 


LAW AND ANALYSIS 

Classification of goods under the HTSUS is governed by the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. Merchandise that cannot be classified in accordance with GRI 
1 is to be classified in accordance with subsequent GRIs taken in order. 

Additionally, the Explanatory Notes (ENs) to the Harmonized Commodity 
Description and Coding System constitute the official interpretation of the 
nomenclature at the international level. The ENs are not legally binding. 
However, they do represent the considered views of classification experts of 
the Harmonized System Committee. It has therefore been the practice of 
CBP to follow, whenever possible, the terms of the ENs when interpreting 
the HTSUS. 

There is no disagreement as to the classification of the subject merchan- 
dise at the 8-digit level. Subheading 6109.10.00, HTSUS, provides for “T- 
shirts, singlets, tank tops and similar garments, knitted or crocheted: Of cot- 
ton.” The sole issue in this case is whether the merchandise is classified 
under subheading 6109.10.0037, HTSUS, or 6109.10.0070, HTSUS. Sub- 
heading 6109.10.0037, HTSUS, provides for women’s or girls’ underwear. 
Subheading 6109.10.0070 provides for women’s or girls’ “other” non- 
underwear garments. Thus, the crux of the question in this case is whether 
the garments are underwear or outerwear. 

The Guidelines for the Reporting of Imported Products in Various Textile 
and Apparel Categories, CIE 13/88 (1988) (“Guidelines”), define “underwear” 
as follows: 


The term “underwear” refers to garments which are ordinarily worn un- 
der other garments and are not exposed to view when the wearer is con- 
ventionally dressed for appearance in public, indoors or out-of-doors. 
Whether or not a garment is worn next to the body of the wearer is not a 
determinant; ... 





It should be noted that in distinguishing underwear, it is generally 
agreed that sleeveless tops with lace inserts or lace edgings are pre- 


dominately worn as underwear 


In past rulings, Customs has pointed out that the merchandise itself may be 
strong evidence of use. Citing Mast Industries v. United States, 9 CIT 549, 
552 (1985), affd 76 F. 2d 114 (1986), citing United States v. Bruce Duncan 
Co., 50 CCPA 43, 46, C.A.D. 817 (1963). In that regard, the instant garment 
is not readily identifiable as either underwear or outerwear. The garment is 
ambiguous. When presented with a garment which is ambiguous and not 
clearly recognizable as underwear or outerwear, Customs will consider other 
ne such as environment of sale, advertising and marketing, recognition 
in the trade of virtually identical merchandise, and documentation inciden- 
tal to the purchase and sale of the merchandise, such as purchase orders, in- 
voices, and other internal documentation. See HQ 960866, July 15, 1999; 
HQ 960865, dated July 15, 1999; HQ 963442, July 7, 1999; HQ 960864, July 
2, 1999; HQ 960862, dated July 2, 1999; HQ aaae dated June 17, 1999; 
HQ 961185, dated June 11, 1999; HQ 960906, June 3, 1999; HQ 960926, 
February 25, 1999; HQ 960925, February 23, 1999; HQ 960928, February 
15, 1999; HQ 961116, November 20, 1998; HQ 960690, September 25, 1998; 
HQ 959843, May 6, 1998; HQ 961036, April 27, 1998; HQ 960797, February 
19, 1998; HQ 960442, August 4, 1997; HQ a April 22, 1997; HQ 
—— April 28, 1995; HQ 957615, May 24, ; HQ 957004, November 
1994: HQ 956351, July 7, 1994. and HQ aac. July 5. 1994. 

It should be noted that CBP considers these factors in totality and no 
single factor is determinative of classification as each of these factors viewed 
alone may be flawed. For instance, CBP recognizes that internal documenta- 


tion and descriptions on invoices may be eet as was noted by the 


court in Regality, Inc. v. United States, 16 Ct. Int'l Trade 407 (1992). 

Consideration of marketing information, and the design and construction 
details of the garments are instructive in determining whether or not they 
are principally used as outerwear or underwear. Additional U.S. Rule of In- 
terpretation l(a), HTSUS, provides that in the abeane ce of context to the con- 
trary, a tariff classification controlled by use, other than actual use, is to be 
determined by the principal use in the United States at, or immediately 
prior to, the date of importation of goods of the same class or kind or mer- 
chandise. See HQ 953390, dated June 1, 1993, in which CBP stated that a 
tank-styled pullover classifiable in subheading 6109.90.1065 and “sold with 
a matching panty could be viewed as somewhat persuasive evidence that it 
is indeed underwear.” 

In the instant case, the tank-like top is marketed and sold with a match- 
ing panty. The top and panty will be imported together in sealed polybags, 
and will be shipped to the final purchaser in the same bags. The advertising 
literature pictures the garment in an Avon catalogue as a “Knit Lace-Up 
Cami & Panty.” It is described as a “[sloft, comfortable cotton interlock cami 
& bikini panty set with beautiful, sexy fit.” The advertisement depicts the 
“cami and panty” set next to a “Flirty Halter Teddy.” Finally, the garments 
are sold exclusively to Avon’s “Innerwear” department. 

Although the manner in which an article is designed, manufactured, and 
marketed is not dispositive of tariff classification, Customs finds it to be per- 
suasive in this case when determining the classification of the ambiguous 
tank-like top. See Mast Industries, Inc. v. U Lage States. 9 Ct. Int'l Trade 


549, 552 (1985), affd 786 F.2d 144 (CAFC, 1986); St. E ve International, Inc. 
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v. United States, 11 Ct. Int’l Trade 224 (1987); and Inner Secrets/Secretly 
Yours, Inc. v. United States, 885 F. Supp. 248 (1995). 


HOLDING: 

NY J87771 is MODIFIED 

The garment similar to a tank top is classifiable under subheading 
6109.10.0037, HTSUS, which provides for “T-shirts, singlets, tank tops and 
similar garments, knitted or crocheted: Of cotton: Women’s or girls’: Other: 
Other.” It is dutiable at the general column one rate at 17 percent ad valo- 
rem, and the textile category is 339. 

The matching panty was correctly classified under subheading 
6108.21.0010, HTSUS, which provides for “Women’s or girls’ slips, petti- 
coats, briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing 
gowns and similar articles, knitted or crocheted: Briefs and panties: Of cot- 
ton: Women’s.” It is dutiable at the general column one rate at 7.6 percent 
ad valorem, and the textile category is 352. 

The designated textile and apparel category may be subdivided into parts. 
If so, visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest that your client 
check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of CBP, which is available 
for inspection at your client’s local CBP office. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories ap- 
plicable to textile merchandise, your client should contact your local CBP of- 
fice prior to importation of this merchandise to determine the current status 
of any import restraints or requirements. 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Opinion 


AQUILINO, Judge: Before the court is plaintiffs’ USCIT Rule 
56.2 motion for judgment on the administrative record wherein they 
seek vacation of the determination’ by the International Trade Ad- 
ministration, U.S. Department of Commerce (“ITA”) that their prod- 
uct is within the scope of the Notice of Amendment of Final Determi- 
nation of Sales at Less Than Fair Value and Antidumping Duty 


1 This determination has not been published in the Federal Register but is presented in 
Appendix to Plaintiff's Brief in Support of Their Rule 56.2 Motion [hereinafter referred to as 
“Plaintiffs’ Appendix”, tab 13. 

Background of this case is set forth in Tak Fat Trading Co. v. United States, 24 CIT 1376 
(2000), and Tak Fat Trading Co. v. United States, 26 CIT ____ , 185 F.Supp.2d 1358 (2002). 
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Order: Certain Preserved Mushrooms From the People’s Republic of 
China, 64 Fed.Reg. 8,308 (Feb. 19, 1999) 


I 


This antidumping-duty order was precipitated by petition(s) filed 
by domestic U.S. mushroom producers requesting investigation of 
certain preserved mushrooms imported from Chile, China, India and 
Indonesia. The petitioners sought to exclude from the investigation 
“‘marinated’, ‘acidified’ or ‘pickled’ mushrooms, which are packed 
with solutions such as oil, vinegar or acetic acid (HTS heading 
2001.90.39).” Plaintiffs’ Appendix, tab 1, p. 13. In a letter supple- 
menting the petition(s), they stated that marinated, acidified and 
pickled mushrooms are all “prepared or preserved by means of vin- 
egar or acetic acid” and are therefore “covered under HTS heading 
2001.90.39”. Plaintiffs’ Appendix, tab 2, p. 4. The petition also con- 
tained a footnote stating that its “scope ...comports with the Food 
and Drug Administration’s (‘FDA’) standards of identity for canned 


mushrooms. 21 C.F.R. § 155.201.” Plaintiffs’ Appendix, tab 1, p. 12. 


A 


Despite those particular references to the Harmonized Tariff 
Schedule of the United States (“HTSUS”) and the FDA’s standards 
of identity, neither the ITA’s preliminary nor its amended final de- 
termination of sales at less than fair value includes them. Rather, 
the latter is stated to encompass 


certain preserved mushrooms whether imported whole, sliced, 
diced, or as stems and pieces. The preserved mushrooms cov- 
ered under this order are the species Agaricus bisporus and 
Agaricus bitorquis. “Preserved mushrooms”... have been pre- 
pared or preserved by cleaning, blanching, and sometimes slic- 
ing or cutting. These mushrooms are then packed and heated in 
containers including but not limited to cans or glass jars in a 
suitable liquid medium, including but not limited to water, 
brine, butter or butter sauce. Preserved mushrooms may be im- 
ported whole, sliced, diced, or as stems and pieces. Included 
within the scope of the investigation are “brined” mushrooms, 
which are presalted and packed in a heavy salt solution to pro- 
visionally preserve them for further processing. 


Excluded from the scope of this investigation are the follow- 
ing: (1) all other species of mushroom, including straw mush- 
rooms; (2) all fresh and chilled mushrooms, including “refriger- 
ated” or “quick blanched mushrooms’; (3) dried mushrooms; (4) 
frozen mushrooms; and (5) “marinated,” “acidified” or “pickled” 
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mushrooms, which are prepared or preserved by means of vin- 
egar or acetic acid, but may contain oil or other additives. 


The merchandise subject to this investigation is classifiable 
under subheadings 2003.10.0027, 2003.10.0031, 2003.10.0037, 
2003.10.0043, 2003.10.0047, 2003.10.0053, and 0711.90.4000 
of... HTS[US]. Although the[se] subheadings are provided for 
convenience and Customs purposes, the Department’s written 
description of the merchandise under the order is dispositive. 


64 Fed.Reg. at 8,309 
B 


In its preliminary determination of material injury, the Interna- 
tional Trade Commission (“ITC”) concluded that, although there are 
some physical and manufacturing-process similarities between mari- 
nated, acidified or pickled mushrooms and the preserved mushrooms 
under investigation, 


on the whole there is little interchangeability, with consumers 
perceiving the two products differently. There are also differ- 
ences in physical characteristics, particularly taste, between 
the two products. Consequently, for purposes of these prelimi- 
nary determinations we find that marinated, acidified and 
pickled mushrooms are not within the like product subject to 
these investigations. 
Certain Preserved Mushrooms From Chile, China, India, and Indonesia, ITC 
Pub. No. 3086, p. 10 (Feb. 1998). Its final determination in this matter 
adopted, for like-product*, the reasoning of Certain Preserved Mushrooms 
From Chile, ITC Pub. No. 3144, p. 6 (Nov. 1998), which stated that, 


[allthough preserved mushrooms and marinated mushrooms 
share some common channels of distribution and production fa- 
cilities, they have different tastes that limit marinated mush- 
rooms’ end uses, very limited interchangeability, are perceived 
to be different products by both producers and customers, and 
sell in different price ranges. We believe that the distinctions 
between preserved and marinated mushrooms establish a 
“clear dividing line.” We consequently do not include marinated 
mushrooms in the domestic like product. 


“Certain Preserved Mushrooms From China, India, and Indonesia, ITC Pub. No. 3159, p. 
5 (Feb. 1999) 
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C 
The plaintiffs herein are a producer, an exporter, and importers of 


marinated or acidified mushrooms of the species agaricus 
bisporus that are... washed, blanched in water...and then 
placed in...cans [that] are then filled with a marinade con- 
sisting of... water|,] salt [ ], sugar [ ], vinegar [ ], acetic acid 
[ ], yeast extract [ ], citric acid [| ], MSG [ |], vitamin C [ ], fla- 
vorings [ ], and spices [ ]. ... The finished equilibrium pH of 
the mushrooms is controlled at or below 4.6.4 


Defendant’s Appendix, Exhibit 1, p. 2 (footnotes 2 and 3 omitted; 
brackets in original). The footnote 4 to the foregoing product descrip- 
tion states: 


If an acidified food is found to have a pH above 4.6, it must be 
subjected to further thermal processing as a low acid food for 
safety reasons. 21 C.F.R. § 114.89. The manufacturer of the 
subject product both acidifies and thermally processes its 
mushrooms. 


Id. The plaintiffs requested the scope determination by the ITA, 
pointing out that the petition(s) “excluded marinated and acidified 


mushrooms not meeting the [FDA’s] standard for canned mush- 
33 : ' R : : é 4 ei 

rooms” , which does not provide for vinegar or acetic acid.* Where- 

upon their position was and is, “[blecause the subject marinated 


3 Defendant’s Appendix, Exhibit 1, p. 2. 
+ See 21 C.F.R. § 155.201(a)(3) (2000). Canned mushrooms are defined as 


food properly prepared from the caps and stems of succulent mushrooms conforming to 
the characteristics of the species Agaricus (Psalliota) bisporus or A. bitorquis, ...; and 
may contain one or more safe and suitable optional ingredients specified in paragraph 
(a)(3) of this section. The food is sealed in a container and, before or after sealing, is so 
processed by heat as to prevent spoilage. 


21 C.F.R. § 155.201(a)(1) (2000). Those optional ingredients are: 


(i) Salt. 

(ii) Monosodium glutamate 

(iii) Disodium inosinate complying with the provisions of Sec. 172.535 of this chapter. 

(iv) Disodium guanylate complying with the provisions of Sec. 172.530 of this chap- 
ter. 

(v) Hydrolyzed vegetable protein. 

(vi) Autolyzed yeast extract. 

(vii) Ascorbic acid (vitamin C) in a quantity not to exceed 132 milligrams for each 100 
grams (37.5 milligrams for each ounce) of drained weight of mushrooms. 

(viii) Organic acids (except no vinegar is permitted), only where the inside metal of the 
container is fully enamel-lined and in glass containers with fully enamel-lined 
caps. Ascorbic acid as provided for in paragraph (a)(3)(vii) of this section. 

Calcium disodium ethylenediaminetetraacetate (CaNa, EDTA) in a quantity not 
to exceed 200 parts per million for use to promote color retention. 
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mushrooms... do not meet that FDA standard, they are outside the 
scope of the antidumping duty order.” Jd. 

After a preliminary ruling and considering comments thereon, the 
ITA issued its final determination that 


the “marinated or acidified” mushrooms produced, exported or 
imported by [the plaintiffs] are within the scope of the anti- 
dumping duty order on [certain preserved mushrooms] from 
the PRC based on their acetic acid content level. 


Plaintiffs’ Appendix, tab 13, second page. It is based on the pttition- 
ers’ use of HTSUS subheading 2001.90.39 to define the products 
they intended to exclude from this matter and the agency’s “appro- 
priat[ion of] the phrase ‘prepared or preserved with vinegar or acetic 
acid’ directly from the HTS heading”. Jd., seventh page. The ITA 
read that phrase as having been interpreted by Customs to require a 
minimum 0.5 percent acetic-acid level. See id., ninth page. As plain- 
tiffs’ product, admittedly, does not contain that much, the agency de- 
termined it to be within the ambit of its anti-dumping-duty order. 
See id., second and fifth pages. 


I] 


Jurisdiction over this case is pursuant to 28 U.S.C. §§ 1581(c) and 
2631(c). The standard of review is whether the determination is un- 
supported by substantial evidence on the record or otherwise not in 
accordance with law. See 19 U.S.C. §§ 1516a(a)(2)(B)(vi), 
1516a(b)(1)(B)(i). Substantial evidence is “such relevant evidence as 
a reasonable mind might accept as adequate to support a conclu- 
sion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). It 
must also be noted that, on questions of scope, the ITA has “broad 
authority to interpret its own antidumping duty orders”. INA 
Walzlager Schaeffler KG v. United States, 108 F.3d 301, 307 (Fed.Cir. 
1997). Such determinations are made pursuant to 19 C.FR. 
§ 351.225, which states that, in 


considering whether a particular product is included within the 
scope of an order... , the Secretary will take into account the 
following: 


(1) The descriptions of the merchandise contained in the pe- 
tition, the initial investigation, and the determinations of the 
Secretary (including prior scope determinations) and the Com- 
mission. 


(2) When the above criteria are not dispositive, the Secretary 
will further consider: 


(i) |The physical characteristics of the product; 
(ii) The expectations of the ultimate purchasers; 
(iii) The ultimate use of the product; 
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lhe channels of trade in which the product is sold; and 
The manner in which the product is advertised and dis- 
played 


35 1.225(k) (2000 


A 


None of the parties suggests resort to these enumerated criteria. 
Rather, each side argues for a different interpretation of the petition 
language and the agency determination(s). See, e.g., Plaintiffs’ Brief, 

a t 2 . 
) 


pp. 12-13; Defendant's Memorandum, p. 31; Response Brief of 
Defendant-Intervenor, pp. 15-16. 

The plaintiffs reiterate that the “petitioners intended the dumping 
order to cover only products meeting the ‘standard of identity’ for 
‘canned mushrooms’ ”.° They further argue that neither the plain 
language of the order nor the record support use of the 0.5 percent 
acetic-acid-level test to determine whether their product is within 
the scope of the order. 


The defendant maintains that the order reflected the peti- 
tioners’ intent to exclude from the scope only such mushrooms 
that are “prepared and preserved by means of vinegar or acetic 
acid,” even though it omitted the reference to HTS subheading 
2001.90.39. 


Defendant’s Memorandum, pp. 30-31. The intervenor-defendant 
also contends that the exclusionary language should be interpreted 
in conformity with the HTS subheading. See Response Brief of 
Defendant-Intervenor, pp. 15-16. 


B 


The merchandise specifically excluded from this matter was de- 
scribed in the ITA’s notices of initiation of investigation and of the 
preliminary, final, and amended final determinations with identical 
language, to wit: 


Indeed, as noted by the ITA in its preliminary ruling, the FDA standard of identity 
is not controlling of the scope of the order .. . , which contains intentionally broad text so 
as to include all preserved mushrooms, with some very specific exceptions. 
Plaintiffs’ Appendix, tab 12, numbered pages 8-9. 
PI 
6 Plaintiffs’ Brief, pp. 16-17. However, as they explained in a letter supplementing the 
petition, the petitioners were 
concerned about circumvention by the placing of preserved mushrooms in containers 
other than cans, such as jars or tubs, and therefore . . . have defined the scope as “certain 
preserved mushrooms.” 


Plaintiffs’ Appendix, tab 2, numbered page 5. 





U.S. COURT OF INTERNATIONAL TRADE 37 


“marinated,” “acidified” or “pickled” mushrooms, which are pre- 
pared or preserved by means of vinegar or acetic acid, but may 
contain oil or other additives. ‘ 


The ITC also excluded from its preliminary and final determinations 
“marinated, acidified and pickled mushrooms”, stating that they “de- 
fined the domestic like product to encompass only the types of pre- 
served mushrooms within Commerce’s scope definition.” ITC Pub. 
No. 3086, pp. 5, 10; ITC Pub. No. 3159, p. 5. 

On its face, this administrative exclusion is clear, and the court so 
finds. After review of the agency record developed in connection 
herewith, the court also concludes that plaintiffs’ product is just as 
clearly within the ambit of the exclusion. The record does not sup- 
port a description of that product other than as posited by the plain- 
tiffs, supra, to wit, mushrooms marinated or acidified, packed in 
cans with water, salt, sugar, vinegar, acetic acid, yeast extract, citric 
acid, MSG, vitamin C, flavorings, and spices, the finished equilib- 
rium pH of which is controlled at or below 4.6. 

Indeed, the defendant does not argue otherwise. Rather, it ex- 
plains in the exercise of its broad discretion that the 


petitioners clearly referred to the HTS number in the petition, 
and cited to specific descriptive language of the HTS heading in 


the Petition Supplement when clarifying for the Department 
the scope of the excluded merchandise. Although we omitted 
from the exclusion clause of the scope language the HTS head- 
ings provided by the petitioners, we appropriated the phrase 
“prepared or preserved with vinegar or acetic acid” directly 
from the HTS heading for products classified under HTS head- 
ing 2001... 


Regarding Tak Fat’s arguments with respect to the FDA stan- 
dards for acetic acid content, we reiterate that we have consid- 
ered all of the evidence on the record, and we continue to find 
more compelling the evidence that the petitioners relied upon 
the language which was taken from the HTS subheading and 
which had an established meaning to describe the excluded 
merchandise. 

Plaintiffs’ Appendix, tab 13, numbered pages 6—7. 

This being the case, it is necessary to consider that part of the 
HTSUS referred to by the agency, namely: 


763 Fed.Reg. at 5,361; at 41,795; at 72,256; 64 Fed.Reg. at 8,309. The language in the 
petition differed somewhat from that of the ITA, excluding 


“marinated”, “acidified” or “pickled” mushrooms, which are packed with solutions such 
as oil, vinegar or acetic acid (HTS heading 2001.90.39). 


Plaintiffs’ Appendix, tab 1, numbered page 13. 
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2001 Vegetables, fruit, nuts and other edible parts of 
plants, prepared or preserved by vinegar or acetic 


cid 
Othe 
Other 
Vegetables 
2001.90.39 Other|.] 


The “established meaning” of this subheading to which they also re- 
fer and rely emanates from a 1983 ruling letter (069121) of the U.S. 
Customs Service which this court has examined. It reflects thorough 
reasoning, but that analysis necessarily focused on interpretation of 
item 141.77 of the Tariff Schedules of the United States (““TSUS”) 
(1980), the heading for which encompassed “Vegetables (whether or 
not reduced in size), packed in salt, in brine, pickled, or otherwise 
prepared or preserved”. And note 1(b) to that heading provided that 
the term “pickled” means prepared or preserved in vinegar or 
acetic acid whether or not packed in oil or containing sugar, 
salt, or spices. 


Underscoring in original. Hence, the issue for consideration and 
resolution by Customs was refinement of that term, not the above 
phrase of the HTSUS “appropriated” by the ITA covering vegetables 
“prepared or preserved by vinegar or acetic acid”. Resolution of that 
issue led to the following holding by the Service: 


Based on trade, technical, and common understanding of the 
term “pickled,” the obvious intent of Congress in its use thereof 
was to require more than a mere minimal amount of acetic acid 
in order to result in a “pickled” product for tariff purposes. The 
requirement of Customs that such a product contain a mini- 
mum of 0.5 percent acetic acid (subject to allowable tolerances) 
in the equilibrated product comports with these bases of [wlell- 
settled principles of Customs law interpreting the scope of vari- 
ous terms.... 


HQ 069121, p. 10, para. 1. See id., p. 4. 

This quantitative holding may still be of some moment for pickled 
products’, but Congress has left that organoleptic term out of the 
HTSUS relevant to this case with no indication that the 1983 ap- 
proach to enforcement of the TSUS continue now. 

Here, there is no claim or showing on the record that plaintiffs’ 
product is pickled in accordance with the Customs concept of acidity, 


8Cf, HQ 957041 (Nov. 10, 1998); HQ 959313 (Feb. 20, 1997); HQ 956850 (March 22, 
1996); HQ 952738 (Jan. 27, 1993); HQ 085838 (Dec. 21, 1989). 
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but this void cannot be dispositive since the ITA’s language of exclu- 
sion is in the disjunctive, viz., marinated, acidified, or pickled mush- 
rooms. On the other hand, the record does support the fact that 
plaintiffs’ product is both marinated and acidified. 

Finally, the HTSUS subheadings referred to by the agency in its 
amended final determination of sales at less than fair value, supra, 
64 Fed.Reg. at 8,309, as genuinely encompassing the merchandise 
subject thereto are headed by the following descriptions: 

2003 Mushrooms and truffles, prepared or preserved otherwise 

than by vinegar or acetic acid|.| 

0711 Vegetables provisionally preserved (for example, by sulfur 

dioxide gas, in brine, in sulfur water or in other preserva- 
tive solutions), but unsuitable in that state for immediate 
consumption|.] 
The record developed does not place plaintiffs’ product under either 
heading. There is no showing, for example, that those mushrooms 
are prepared or preserved “otherwise” than by vinegar or acetic acid. 


Ii] 


Given the lack of substantial evidence in support of the ITA’s 


scope determination contested herein and the inapposite standard of 
law exclusively relied on by the agency in connection therewith, 
plaintiffs’ motion for judgment upon the record must be granted. 
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